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Hapasi 8 YkpaiHi mpusae po3sUMOK MyHIYu-
Ma/lbHo20 3aKOHOOascmBa — MpPasoBoi OCHOBU
MicyeBo2o camospsidyBaHHs. Y cmammi 0080-
oumscsl, WO, He3BaKaKHU Ha BUC/IOR/MOBAaHI B
simepamypi OyMKU, MPIOPUMEeMHUM HarpsiMoM
PO3BUMKY MYyHIUYuNa/lbHo20 3aKoHodascmsa €
lio2o cucmemamusayis ma npusBeoeHHs1 y Bio-
rosioHicmb 3 €8pornelickkUMU cmaHOapmamu,
cchopmyiboBaHUMU B8  OOKYMEHmMax opaaHis
Padu €sponu. BusisnieHo, Wo nepcrekmusu
M00asIbLUUX MBOPHUX PO3BIOOK Y UbOMY HarpsiMi
rnosisicalomsb Y HEOBXIOHOCMI  OOC/TIOMEHHS
ehekmusHUX (hopM ma BsudiB cucmemamu-
3ayiil MyHiyunasbHo20 3akoHooascmsa Ykpa-
JHU. Hapasi 8 YkpaiHi mpusae MyHiyunasbHa
pepopma. i nomouHuli  eman rneped6ayae

deyeHmpasizayito, MOBULYEHHST 2POMAa0ChKOI

akmusHocmi ma Bo0Ho4Yac — rnepeasisio posi
mepumopiasibHoi 2pomadu y 30iUCHEHHI  Mic-
yesoz2o camospsidysaHHs. OOHUM 3 MPOSIBOM
Ub020 € O4iKyBaHHSI Ha HOpMamusHe 3abe3ne-
UeHHs1 06'€0HaHHST mepumopiasibHUX 2pomad
ma 3a0X0YeHHs mepumopiasibHUX 2pomMad Ha
3a2a/lbHoOOepXKaBHOMY | MICUEBOMY PIiBHSIX 00
makoz20o 00'€OHaHHs. Criid 3asHadumu, wo y
rpoyecu 06’edHaHH mepumopiasibHUX 2pomad
UiMOBIpHO WO Halibi/lbW akmusHO 3a/1y4amu-
MymbCsi mepumopiasibHi 2pomadu Cit ma mepu-
mopia/ibHi epomadu ceuwy. Lo x 0o micm, mo
MicbKi mepumopiasibHi 2pomMadu  30e6i/ibLwo20
MeHW nompebytoms 06’e0HaHHsI, MeHW 3auji-
Kag/eHi y HbOMy — MOMY WO BOHU € 3HaYHO
KPYMHIWUMU 3a Ki/ZIbKICMIo  Y/1eHi8  mepumopi-
a/TbHOI 2pomadu. Hesenuki  mepumopiasibHi
gpomadu cin ma ceiuw, y pasi npulHsmms
BIOMOBIOHO20 3aKOHY, MamuMymb MOX/IUBICMb
30ilicHUMU 0o6poBi/IbHE 06'€0HaHHSI Ma 3Ha4YHO
YKpyrmHUMucsi. BodHo4ac ¢/i0 3asHaqyumu, wo
KilbKicmb  YsieHi8  mepumopia/ibHol  gpomadu
micma pobums 6i/ibW BiPO2IOHO MOX/IUBICMb
3Halimu 3-rMoMiK HUX KsaslihikosaHUX chaxis-
yis-ropucmig, Wo € 0b6I3HaHUMU 3 MyHiyunasib-
HUM 3aKoHOOasCmBoM. Y ceslax ma cenuujax
timosipHicmb  3ycmpimu  makux — crieyiasicmis
3HaYHO MeHwa. Lle akmyasnisye numaHHs cuc-
memamus3auyii MyHiyunaibHo20 3aKkoHodascmsa
YkpaiHu.

KniouoBi cnoBa: myHiyunasibHe 3aKoHOOas-
CmMBo, MyHiyunasibHe rpaso, Micyese camospsi-
OyBaHHsl, Npasosa 0CcHOBa MICYes020 camMoBpsi-
dysaHHs, cucmemamusayis MyHiyunaabHo2o
3aKkoHodascmsa.

Relevance of research. Municipal reform is
underway in Ukraine. Its current stage provides
decentralization, increasing civic activity and,
at the same time, reviewing the role of the terri-
torial community in the implementation of local
self-government. One of the manifestations
of this is the expectation of regulatory support
for the amalgamation of territorial communities
and the encouragement of territorial communities
to be amalgamated at the national and local levels.
It should be noted that the territorial communities
of villages and settlements are likely to be most
actively involved in the process of amalgamation
of territorial communities. As for cities, urban ter-
ritorial communities are generally less in need

of amalgamation, less interested in it because
they are much larger of members of the territorial
community. In case of adoption of correspond-
ing law, small territorial communities of villages
and settlements will have an opportunity to carry
out voluntary amalgamation and enlarge signifi-
cantly. At the same time, it should be noted that
the number of members of the territorial commu-
nity of the city makes it more likely to find qualified
legal professionals among them who are familiar
with municipal law. In villages and settlements,
the probability of meeting such specialists for
the proper regulatory support of decentraliza-
tion and other reform processes taking place in
Ukraine is much lower.
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This raises the issue of systematization
of municipal legislation of Ukraine.

The degree of development of the problem.
We should note that the greatest attention in this
area was paid to the development of the Munici-
pal Code of Ukraine, which was updated in early
2000s. As for the other issues of systematization,
almost no attention was paid to them, i.e. there
were only a number of single articles on this topic
in scientific periodicals.

The purpose of the article is to analyze
the publications by O.V. Chumakova on the direc-
tions ofdevelopment ofthe constitutionalandlegal
basis of local self-government in Ukraine.

Presentation of the main material. In 2008,
0.V. Chumakova published an article “Direc-
tions for the development of the constitutional
and legal basis of local self-government in
Ukraine”, in which she paid considerable atten-
tion to the systematization of municipal legisla-
tion. Given the lack of work in this area, this article
is of great interest because it is a contribution to
the study of systematization of municipal legis-
lation. However, reading the mentioned article
raises a number of thinking and comments. It
should be noted at once that the article is pub-
lished in the journal “State Formation”, which is
a specialized periodical for public administration,
not legal sciences. Perhaps, this is the reason
of not very accurate formulations of the author in
the issues analyzed in the article.

Firstly, the title of the article — “Directions for
the development of the constitutional and legal
basis of local self-government in Ukraine” — calls
for comments because it reflects the content
of the article not accurately. The publication deals
with the norms of the Constitution of Ukraine
and with the Law “On Local Self-Government in
Ukraine”, other regulatory acts and international
treaties ratified by Ukraine. Therefore, it would be
more appropriate to talk about the “legal basis
of local self-government in Ukraine”, rather than
about the “constitutional and legal basis of local
self-government in Ukraine”.

Secondly, O.V. Chumakova claims that “for
many years of reforming the current state sys-
tem, a stable legal framework for local self-gov-
ernment has not been created yet” [1, p. 1]. It
is hardly possible to agree with this conclusion,
especially because the author almost immedi-
ately states: “the normative basis of this study
is the Conclusion of Ukraine, the Law of Ukraine
“On Local Self-Government in Ukraine”, the Euro-
pean Charter of Local Self-Government, relevant
orders of the President of Ukraine, recommenda-
tions of the regional authorities of Europe, etc.”
[1, p. 1]. With the exception of the recommended
acts of the Congress of Local and Regional
Authorities of Europe, all other regulations, as
well as the European Charter of Local Self-Gov-
ernment ratified by Ukraine, are only a small part
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of the municipal legislation of Ukraine. For exam-
ple, the laws of Ukraine regulating issues related
to the establishment and operation of local gov-
ernments in Ukraine may also include the Law
“On Service in Bodies of Local Self-Government”
dated June 7, 2001, the Law “On Status of Dep-
uties of Local Councils” dated July 11, 2002,
the Law “On Elections of the People’s Depu-
ties of the Verkhovna Rada of the Autonomous
Republic of Crimea, Local Councils, and Village,
Township and City Mayors” dated June 10, 2010,
and others. It is unlikely that the long-term work
of lawmakers in the field of municipal legislation
should be so underestimated. When it comes to
municipal legislation in Ukraine, the problem is
rather its instability, low level of systematization,
but by no means a small number of relevant acts.

In the following pages of the article, the author
refers to the by-laws if municipal legislation, in
particular those adopted by the Government
of Ukraine. O.V. Chumakova writes: “If we ana-
lyze the regulatory activity of the Cabinet of Min-
isters of Ukraine regarding its compliance with
the European standards of local self-government,
the monitoring of governmental documents
shows that it has not realized the key importance
of the European Charter of Local Self-Govern-
ment for the development of our territorial groups
yet... The outlined above necessitates the har-
monization of Ukrainian legislation with the legis-
lation of the EU member states” [1, p. 3].

First of all, it should be emphasized that
the Government of Ukraine is actively involved
in the implementation of municipal reform, but
its acts have almost no impact on the current
problems of establishment and operation of local
self-government bodies. Therefore, it is hardly
expedient to pay so much attention to the acts
of the Cabinet of Ministers of Ukraine to distin-
guish them from other by-laws of municipal leg-
islation as the author does.

But the main thing to note in this quote is that
the author confuses the EU law with the European
law. At first, the author talks about the European
standards of local self-government and the Euro-
pean Charter of Local Self-Government, i.e.
a document of the Council of Europe. And then,
after a sentence the author concludes that “it is
necessary to harmonize the legislation of Ukraine
with the legislation of the EU member states”.
Although all the EU member states are mem-
bers of the Council of Europe at the same time,
it is hardly appropriate to equate the standards
of the EU and Council of Europe (traditionally
referred to as the European standards).

The author’s call about the need to harmo-
nize the legislation of Ukraine with the legislation
of the EU member states in terms of municipal
law is also surprising. Indeed, Ukraine’s Euro-
pean integration aspirations make it important
to harmonize Ukrainian legislation with the EU
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standards (but not with the legislation of the EU
member states; there are many of them, so it is
unclear what the EU member state the legislation
of Ukraine should be harmonized with and why).
But it is in the field of municipal law that the EU
member states are guided by the European stand-
ards without forming their own standards.

Accordingly, the analyzed paragraph of the arti-
cle by O.V. Chumakova demonstrates a very low
awareness of international and supranational
legal systems. This is evidenced by another sen-
tence from her work: the author argues that “the
complexity of the implementation of the princi-
ples of the Charter is due to the fact that they,
on the one hand, are the rules of law in force”
[1, p. 3]. ltis extremely difficult to understand how
the norms of the analyzed Charter can be “norms
of law in force” because the charter is valid only if
it is ratified by the member states of the Council
of Europe. For example, Ukraine ratified the Char-
ter by the Law “On Ratification of the European
Charter of Local Self-Government” dated July 15,
1997 [2]. The relevant norms became the part
of the national law only after ratification.

0.V. Chumakova also makes a meaning-
ful analysis of the European Charter of Local
Self-Government and states: “a number of prin-
ciples of the Charter are not implemented by us,
and some of them contradict the constitutional
principles of local self-government provided
by national legislation. First of all, it concerns
the definition of the primary framework of local
self-government in Ukraine” [1, p. 3]. Once again,
in our opinion the author assumes inaccuracies
because the European Charter of Local Self-gov-
ernment does not define the primary framework
of local self-government. It states that:

— “local self-government denotes the right
and the ability of local self-government bodies,
within the limits of the law, to regulate and manage
a substantial share of public affairs under their
own responsibility and in the interests of the local
population”;

— “this right shall be exercised by councils or
assemblies composed of members freely elected
by secret ballot on the basis of direct, equal, uni-
versal suffrage, and which may possess executive
organs responsible to them. The provision shall in
no way affect recourse to assemblies of citizens,
referendums or any other form of direct citizen
participation where it is permitted by law” [3].

Accordingly, it does not follow from this arti-
cle of the Charter that it is the primary framework
of local self-government. Such a phrase as “the
primary framework of local self-government”
is also absent in the Constitution of Ukraine.
Instead, the Basic Law states that:

- “local self-governmentis the right of a territo-
rial community — residents of a village or voluntary
amalgamation in a rural community of residents
of several villages, settlements and cities — to

resolve issues of local significance within the Con-
stitution and laws of Ukraine independently”;

— “local self-government is carried out by
the territorial community in the manner prescribed
by law, both directly and via local self-government
bodies: village, settlement, city councils and their
executive bodies” [4].

The phrase “primary framework of local
self-government” is absent in the Law “On Local
Self-Government in Ukraine”. However, it is about
the “primary subject of local self-government”.
According to Article 6 “Territorial communities”,
“the primary subject of local self-government,
the main bearer of its functions and powers is
the territorial community of the village, settle-
ment, city” [5]. But, firstly, the primary sub-
ject of local self-government is by no means
the primary framework of local self-government,
and secondly, the European Charter of Local
Self-Government is not in conflict with the above
provision of Art. 6 of the Law “On Local Self-Gov-
ernment in Ukraine”, as well as with the provisions
of the Constitution of Ukraine.

0.V.Chumakovaalsoexpressestheopinionthat,
“takingintoaccountthe principles of the European
Union law, we must provide for the principle
of subsidiarity in our Basic Law” [1, p. 5]. In this
regard, it is worth noting the following. The author
continues the terminological confusion in the part
of the European law and the law of the European
Union. The principle of subsidiarity in the context
of the EU law applies to the relationship between
the EU bodies and public administration bod-
ies of the EU member states. The principle
of subsidiarity in the context of a document with
the norms of the European law, such as the Char-
ter, applies to the relationship between public
administration bodies and local self-govern-
ment bodies. By the way, the Charter also does
not mention the name principle of subsidiarity,
but has its characteristics. Article 4, paragraph 3
of the Charter states that public responsibilities
shall generally be exercised, in preference, by
those authorities, which are closest to the citizen.
Allocation of responsibility to another authority
should weigh up the extent and nature of the task
and requirements of efficiency and economy” [3].
Butitis hardly expedient to include such a regula-
tion in the Constitution. It would rather be rational
to include it in current legislation. However, there
is no need to do so because after its ratification by
Ukraine, the European Charter of Local Self-Gov-
ernment has become part of national legislation.

It is difficult to agree with one more point
described by O.V. Chumakova. The author says
that the Law of Ukraine “On Local Self-Govern-
ment in Ukraine” should clearly define the con-
cepts of “competence” and “powers”; without
them it is impossible to distinguish between
the concepts of “competence of local self-
government” and “competence of territorial
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community” [1, p. 9]. It should be noted that it is
hardly expedient to transform the laws of Ukraine —
the Law “On Local Self-Government in Ukraine”
is no exception — into explanatory dictionaries
with the definitions of the commonly used con-
cepts. Especially, there are still discussions about
the relationship between the concepts of “com-
petence” and “powers” in the legal literature.
Finally, analyzing the directions of devel-
opment pf the constitutional and legal basis
of local self-government in Ukraine (more pre-
cisely, the directions of development of munic-
ipal legislation of Ukraine), O.V. Chumakova
supports the necessity to adopt the Municipal
Code of Ukraine. She argues this with reference
to the CLRAE Recommendation 102 (2001) on
the state of local and regional democracy in
Ukraine [1, p. 10]. It should be noted that the Rec-
ommendation does not refer to a “municipal” but
toa“communal code” [6] in the context of the divi-
sion of powers between public administration
bodies and local self-government bodies. Taking
into account the content of the relevant provision
of the Recommendation, the author’s conclusion
that “the Municipal Code should become a fun-
damental act for the creation of a system of local
self-government” [1, p. 10] is true but it is not
sufficiently justified. However, we should agree
with O.V. Chumakova that codification of munic-
ipal legislation “will help to overcome the crisis
of the legal basis of local self-government, to
eliminate gaps in legislation and effective imple-
mentation of the law” [1, p. 10]. The author’s con-
viction that “the adoption of the Municipal Code
is premature today, as the primary laws have not
been adopted yet, particularly, the Law “On Ter-
ritorial Community”, which is the primary subject
of local self-government in Ukraine” [1, p. 10]
is objectionable. It should be emphasized that
the opinion was expressed by the author in
2008, however, a few years before scientists had
convincingly argued the need for the adoption
of the Municipal Code (for example, see [7]),
as well as formulated proposals for the content
of systematized acts of municipal legislation
and the application of innovative approaches
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in the implementation of such systematization
(for example, see [8; 9]).

Conclusion. The development of municipal
legislation — the legal basis of local self-govern-
ment — is underway in Ukraine. Despite the views
expressed in the literature, the article argues that
the priority of municipal legislation is its systematiza-
tion and bringing into compliance with the European
standards formulated in the documents of the Coun-
cilof Europe. ltisrevealed that the prospects for future
creative researches in this direction are the need to
study effective forms and types of systematization
of municipal legislation of Ukraine.
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