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Relevance of research. There

In the article the author analyzes the concept
of "municipal law of Ukraine as a branch of
law" in the context of the theory of municipal
dualism, provides its advanced definition and
outlines methods of legal regulation of this
complex field of the national legal system. It
is suggested to take into the account that the
municipal law of Ukraine is a set of legal norms
that form a complex branch of national law and
regulate social relations connected with local
self-government, including the direct democracy
at the local level, the creation and functioning of
local self-government bodies according to their
own and delegated powers. It is formulated that
municipal law as a branch of law applies the
same methods of legal regulation as a branch
of constitutional law (imperative and dispositive),
but the proportion of the imperative method’s
application is less than in municipal law is less
than in constitutional law. This is because,
above all, of the theory of municipal dualism,
that suggests a certain degree of local self-
government independence from the state.

Key words: municipal law, branch of law,
complex branch of law, local self-government,
municipal law of Ukraine.

B ropuduyHiti simepamypi rMoku Wo Hemae €0Ho-
cmi wWodo mo2o, Yu € MyHiyunasbHe npaso
2a/1y33t0 rnpasa YkpaiHu. He3saxarouu Ha me,
wo Yacu, Kosu micyese camMospsidysaHHs1 Omo-
MOXHIOBA/IOCb 3 OEPXAaBHUM YrPag/iHHAM, a
opaaHu MICYeso20 camoBpsioyBaHHs (Micyesi
paou, IxHi 20/108U, BUKOHas4i KoMimemu Mic-
yesux pad MoWjo) yBaXa/luCb opaaHamu Mic-
yeso20 camospsidyBaHHs, 07151 YkpalHu Bxe
nosady, modibHul nioxid Bce we 3ycmpida-
embCsi. ABmop cmammi Mos’s3ye ye 3 Makoro,

is still no

Wo € 00Ci PO3rOBCHIOXKEHOK), OePKaBHUULKOK
meopiero Micyeso2o camoBspsiOyBaHHs, ma Ha
npukadi  abmepHamusHoOI meopii Micyeso2o
camoBpsioyBaHHs — Meopil  MyHiyunaabHo2o
oyanismy — HasoOUMb CBOI MIpKyBaHHsI W00
BU3HAYEHHSI MOHSIMMST «MyHiyunasibHe rpaso
YKpaiHu siK 2a1y3b npasa» ma 00 OKPEC/IEHHS
Memodis, siki 3aCmocoBye MyHiyunasbHe npaso
YKpaiHu. Y cmammi npoaHas1iz08aHo MoHsImmsi
«MyHIyunasibHe npaso YKpaiHu sik 2a/y3b
npasa» y KoOHmMekcmi meopii MyHiyunasibHo20
oyaniamy, HadaHo (i020 YOOCKOHa/leHe BU3Ha-
YeHHs1 ma OKPEec/1eHo Memoou NpasoBo2o peay-
J1H0BaHHS1 Uiei KOMIN/IEKCHOT 2as1y3i HayiOHa/IbHOI
npasosoi’ cucmemu. 3anporoHOBaHoO ysaxamu,
Wo MyHiyunasbHe npaso YkpaiHu — ye cykyr-
HICMb  NPagoBUX HOPM, WO  YMBOPH0Mb
KOMI/IEKCHY 2asly3b HayioHa/IbHO20 npasa ma
peay/ome CycrifibHi BIOHOCUHU, MOB’sI3aHi 3
Micyesum camoBpsIOyBaHHSIM, y M.4. 3 MPSMOI0
OdeMokpamieto Ha MicUesoMy PiBHI, CMBOPEHHSIM
ma ¢hyHKUIOHyBaHHsIM Op2aHi8 MiCUeB020 camo-
BpsI0yBaHHS B MEXax 8/1aCHUX ma 0e/1e208aHUX
rosHoBaxeHb. CghopMy/Ib0BaHO, WO MyHIYu-
na/ibHe rpaso sk 2a/ly3b rpasa 3acmocosye
mi X cami Memoou rpasoBo20 Pe2y/IHoBaHHSI,
wo U 2any3b KoHecmumyyitiHo2o npasa (imre-
pamusHuli ma ducno3umusgHutl), ase numoma
Baca 3acmocysaHHs iMnepamusHO20 Memooy
€ MEHWOI0, HiXX B KOHCMuMyuitiHomy npasi. Lie
c/i0 ros’sisysamu roHaod yce 3 06yMOB/IEHOK
meopier  MyHIYunasabHo20 OyaslisMy NEBHOK
He3aeXHICMIO MICYeso20 camMoBpsioyBaHHS Bi0
OepxasHoi 8/1ao0u.

KntouoBi cnosa: MyHiyurnasibHe rpaso, 3axucm
npasa, KOMI/IeKCHe BiopaxysaHHs rpasa, Mic-
yese camoyripas/iHHs, MyHiyunaibHe paso
YkpaiHu.

consensusinthelegalliterature whether municipal
law is a branch of Ukrainian law. In Ukraine,
the times when local self-government has been
identified with public administration and local
self-government bodies (local councils, their
chairmen, executive committees of local councils,
etc.) have been considered public administration
bodies are gone; however, such an approach
is still common. The author connects this with
the still widespread statist theory of local self-
government and gives her views on the definition
of municipal law of Ukraine as a branch of law on

the example of an alternative theory of local self-
government — the theory of municipal dualism,
as well as outlines methods, which are applied by
the municipal law of Ukraine.

The degree of development of the problem.
All authors and co-authors of textbooks on
municipal law devoted their works to define
the concept “municipal law of Ukraine as
a branch of law” (M.O. Baimuratov, O.V. Batanov,
P.M. Liubchenko, V.F. Pohorilko, O.F. Frytskyi
in, for example, [1-2]). Also, the authors
of textbooks on constitutional law did not ignore
the issue of defining “municipal law as a branch
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law” (these were often the same scientists, for
example, V.F. Pohorilko, O.F. Frytskyi, as well as
V.M. Shapoval, M.N. Mishnyna and others, for
example, [3-5]).

Thedevelopmentsofthespecialistsinthetheory
of law, who studied the problem of genesis
ofthe branches of national law and the emergence
of new branches of law of a complex nature
(R.M. Dudnyk, V.P. Khriapchenko and others),
were useful in creating the article.

In general, there have been no new publications
on the definition of the analyzed concept in
the legal literature for along time, and the concept
of “municipal law of Ukraine as a branch of law”
is rarely considered in the context of the theory
of municipal dualism. The article claims to close
this gap.

The purpose of the article is to analyze
the concept of “municipal law of Ukraine as
a branch of law” in the context of the theory
of municipal dualism, to provide an improved
definition and outline methods of legal regulation
of this complex branch of the national legal
system.

Presentation of the main material. It should
be re-emphasized that only those authors who
support the statist theory of local self-government
express the opinion that municipal law has not
been considered a branch of the national legal
system yet.

The following reasoning of V.O. Baranchykov is
the example of the above statement: “Municipal
law is a complex branch of legislation, which
includes norms and institutions of various
branches of public and private law. It cannot be
a branch of law because it does not have a single
subject and a single method of legal regulation;
it includes numerous rules of various branches
of public and private law. There are no complex
branches of it in law because the branch of law is
characterized by substantive branch homogeneity
and the presence of a single method of legal
regulation. In addition, the branch homogeneity
of the main part of the structure of the legal norm -
disposition — suggests that municipal law cannot
be the branch of law, which is characterized by
substantive branch homogeneity. Since municipal
law cannot be the branch of law, it cannot include
norms of different branches of law as a new branch
of law. They can be included in it as in a complex
branch of legislation that does not have its own
branch core. This is particularly true in relation to
the regulations of the Constitution” [6, p. 17].

Accordingly, those authors that prefer
the statist theory of local self-government does
not single out municipal law as a branch of law
(at the same time, they do not deny that there is
objectively abranch of municipal law); in the above
example, V.0O. Baranchykov also adds that he is
not a supporter of the idea of having complex
branches of law. Firstly, it is worth noting that most
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scholars do not deny the evolution of branches
of law in the direction of the emergence
of “classical” complex branches, and, secondly,
it should be emphasized that researchers, who
express a commitment to social theory of local
self-government or municipal dualism, suggest
that municipal law is the branch of law.

Acquaintance with modern publications on
this issue shows that in recent years it has been
increasingly disputed in the legal literature that
municipal law is the branch of law. After Ukraine
had been declared independent, local self-
government was just beginning its development.
Nowadays, success in developing local self-
government in Ukraine leaves no doubt that
the municipal law of Ukraine is the branch
of the national legal system with its unique
subject of legal regulation conditioned by a legal
regulation methodological complex.

Researchers define the concept of “municipal
law” in relation to the branch of law differently.

According to V.F Pohorilko, “municipal
law of Ukraine is a branch of law of Ukraine,
the rules of which express the will and interests
of its people, state and territorial communities,
regulate public relations in the field of local
self-government” [1, p.12]. In this definition, its
conciseness is an advantage, but at the same
time it is a disadvantage, because it provides
minimal indication of the features of the analyzed
branch of law.

Similar concise definitions are quite
common, especially in the educational literature.
Accordingly, O.P. Alekseievand S.M. Bratanovskyi
believe that municipal law is a complex branch
of law that includes a set of legal norms to
consolidate and regulate social relations that arise
in the process of organization and functioning
of local self-government [7, p. 59] (in fact,
an indication of the complexity of the analyzed
branch is added to the previous definition);
I.V. Uporov and O.V. Starkov have formulated that
“municipal law is a public, complex branch of law
that includes a system of legal norms regulating
social relations arising in the process of formation,
establishment of principles and activities
oflocal self-governmentin municipal settlements”
[8, p. 35] (substantively, adding an indication
on the affiliation of a branch of municipal law to
public branches of law to the previous definition).

With regard to the last point on the affiliation
of municipal law to public branches of law, it
should be emphasized that in comparison with
constitutional law, municipal law has a much
greater share of rules, which are not of public
private, but private legal nature. Considering its
complex nature, it is hardly necessary to include
the reference to publicity in its definition — in this
regard, O.P. Alekseievand S.M. Bratanovskyi quite
rightly summarized: “the peculiarity of municipal
law is that this new branch is at the junction
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of private and public law. This is due primarily to
the complex nature of social relations, which are
the subject of municipal law. Municipal law uses
both universalmethods oflegalregulationinafairly
large volume (compared to other industries), it is
formed on the basis of acombination of imperative
and dispositive methods [7, p. 62]. We should
also join the opinion of P.M. Liubchenko, who
notes that “the nature of local self-government
is manifested in the fact that it contributes to
the balance of public and private interests. At
the local self-government level it is possible
to achieve an organic combination, balance
of power and freedom, external (subordinated)
governance of the population” [9, p. 210].

Given the above, it should be noted
that municipal law as a branch of law uses
the same methods of legal regulation as a branch
of constitutional law (imperative and dispositive),
but the share of the imperative method is less than
the constitutional law. This should be associated,
above all, with the theory of municipal dualism
conditioned by a certain independence of local
self-government from power of the state. It should
be emphasized that such a conclusion about
the methods of municipal law is not in conflict with
the research of specialists in the theory of law;
in particular, L.M. Dobroboh states that “the
methodology of the complex branch is a system
of basic methods of legal regulation: imperative
and dispositive methods” [10, p. 29].

Further to the analysis of approaches to
the definition of the concept of “municipal law
as a branch of law”, it should be emphasized
that in comparison to the above, there is
the definition of PM. Liubchenko, who believes
that “this is a complex branch of law, which is a set
oflegal norms governing social relations formedin
the processoforganizationand functioning oflocal
self-government, as well as the implementation
of forms of direct democracy to address local
issues” [2, p. 19]. It should be noted that almost
similar definition belongs to 0.S. Shuhrina:
“Municipal law is a complex branch of law, which
is a set of legal rules governing social relations
arising in the organization and activity of local
self-government, in the process of exercising
the right of local self-government directly by its
population and via local self-government bodies”
[11, p. 34]; N.M. Chepurnova and A.V. Filippova
[12, p. 39] suggest the same opinion.

Nevertheless, these definitions need to
be clarified in terms of the recommendation
of consistent application of the theory of municipal
dualism in Ukraine, as there is no influence
of this theory, the connection between local
self-government and power of the state. From
the point of view of emphasizing this connection,
we consider appropriate the definition by
O.F. Kutafin, who has proposed to consider
municipal law as a complex branch of law, which is

a set of legal norms that consolidate and regulate
social relations that arise in the process
of organizing local self-government and resolving
municipalities directly, through elected and other
local self-government bodies, as well as in
the process of implementing certain state powers
that may be vested in local self-government
bodies [13, p. 16]. O.V. Yakushev [14, p. 3] uses
the same definition.

The most obvious reference to the theory
of municipal dualism in this definition is the remark
that local self-government not only addresses
issues of local importance (through direct
or indirect democracy), but also implements
a number of powers delegated by public
administration bodies.

Another reference to the theory of municipal
dualism in the definitions of O.F Kutafin,
P.M. Liubchenko, A.V.Filippova,N.M. Chepurnova,
0.S. Shuhrina, O.V. Yakushev and other scientists,
can be considered the point that municipal law is
a complex branch of law. We suggest, this view
should be explained.

In the times of the totalitarian past, there
was no need for municipal law, as well as
municipal legislation, because in the UkrSSR
the statist theory of local self-government was
widespread both in doctrine and in legislation;
therefore local councils, their chairmen, their
executive committees and other bodies were
public administration bodies. However, they are
traditionally considered local self-government
bodies now. The situation has changes with
the beginning of municipal reform shortly after
the declaration of independence, precisely as
a result of the abandonment of the statist theory
of local self-government in favour of the theory
of municipal dualism.

The separation of state and municipal power
has not only led to a paradigm shift in the nature
of local councils and other local bodies listed
above, but has also given rise to the separation
of local self-government as a separate branch
of municipal law from the constitutional law. This
has happened quite recently, so it should be
noted that constitutional and municipal law still
have familiar features. One of such features is
complexity.

It should be noted that in the legal literature
there are still very different opinions on
the possibility of distinguishing complex areas
of law and on the content of this concept. It is
not the subject of our study to analyze them, but
we should refer to the successful generalization
of scientific positions on this issue conducted by
V.P. Khriapchenko, who has counted six scientific
approaches to these problems [15]. Our position
on this issue is as follows:

— we agree with R.M. Dudnyk who suggests
that currently one of the main directions
of development of branches of Ukrainian law are

13
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the process of formation of complex branches
of law, which arise as a result of differentiation,
specialization and integration of legal regulation
of public relations [16, p. 8];

— we agree that: a) “a complex branch is
a branch of law, many norms of which are
at the same time norms of other branches
of law. For example, some norms of municipal
law are at the same time norms of constitutions,
financial, civil, land and other branches of law”
[14, p. 3]; b) “complex branches of law, which
include municipal law, are usually considered as
secondary entities that combine the rules that
belong, first of all, to the other, main branches”
[17,p. 22] “constitutional, administrative, financial
and other branches of law” [7, p. 86]; ¢) the branch
of municipal law of Ukraine is at the development
stage, and “with the development of municipal
law its norms become a priority in relation to
the norms contained in other branches (obviously,
if they relate to the local self-government issues)”
[7, p. 89].

Accordingly, we can summarize: the municipal
law of Ukraine is a set of legal norms that form
a complex branch of national law and regulate
public relations with local self-government,
including direct democracy at the local level,
the establishment and functioning of local self-
government bodies according to their own
and delegated authority.

It should be noted that not all features
of constitutional and municipal law as branches
of law coincide. For example, the constitutional
law is a primary branch of law, but it is unlikely
that such a statement will be fair in relation to
municipal law. Despite the fact that there are
similar views expressed in the literature (for
example, S.V. Arbuzov argues that municipal
law is an independent branch of law, priority
in relation to other legal entities [18, p. 11]),
this statement lacks credibility. The statement
of V.L. Fedorenko that the system of constitutional
law is a kind of “coordinate scale” for the proper
functioning of the national legal system as
a whole” seems more fair [19, p. 4]. Although
“local self-government is raised to the level
of one of the principles of the constitutional order”
[20, p. 8], itis unlikely that a similar remark can be
addressed to municipal law, i.e. it is obvious that
it cannot be considered as the “coordinate scale”
for the proper functioning of the national legal
system as a whole”.

Conclusion. The article analyzes the concept
of “municipal law of Ukraine as a branch of law”
in the context of the theory of municipal dualism,
provides a developed definition and outlines
methods of legal regulation of this complex
branch of the national legal system. Itis suggested
to consider that the municipal law of Ukraine is
a set of legal norms that form a complex branch
of national law and regulate public relations
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with local self-government, including direct
democracy at the local level, the establishment
and functioning of local self-government bodies
according to their own and delegated authority.
It is stated that the municipal law as a branch
of law uses the same methods of legal regulation
as the branch of constitutional law (imperative
and dispositive), but the share of the imperative
method is less than in the constitutional law. This
should be associated, above all, with the theory
of municipal dualism conditioned by a certain
independence of local self-government from
power of the state.
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